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Abstract 

 
The issue of self-defence against attacks by non-state actors in third 
state territory has been much debated and the purpose of this arti-
cle is to find out how Sweden positions itself on a number of cru-
cial components of the right to self-defence and among a great 
number of possible positions to take. The investigation of the 
Swedish position is made through three cases, of which two are 
more carefully looked into than the third one. The article investi-
gates the content of the Swedish argumentation and the consisten-
cy of the Swedish official reasoning both in each case separately 
and across cases and over time. The cases through which the Swe-
dish position is studied are the attacks in New York in 2001, the 
attacks in Paris in 2015 and the Turkish incursions in Syria in 2016, 
2018 and 2019 allegedly to strike back at non-state terrorist attacks, 
among other things. The article concludes that Sweden aligns itself 
with those states who consider that there exists a right to individual 
or collective self-defence against attacks by non-state actors and 
that this right may probably depending on the circumstances law-
fully be carried out in third state territory in order to prevent new 
terrorist attacks. 
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1 Introduction 
This article analyzes the Swedish official position on the right to 
self-defence against attacks carried out by non-state actors. At issue 
is the situation where the right to self-defence is carried out against 
the non-state actors in the territory of a foreign state from which 
the non-state actors operate. 
 
The issue of self-defence against attacks by non-state actors in third 
state territory has been much debated and the purpose of this arti-
cle is to find out how Sweden positions itself on a number of cru-
cial components of the right to self-defence and among a great 
number of possible positions to take. The investigation of the 
Swedish position is made through three cases, of which two are 
more carefully looked into than the third one. The article investi-
gates the content of the Swedish argumentation and the consisten-
cy of the Swedish official reasoning both in each case separately 
and across cases and over time. The cases through which the Swe-
dish position is studied are the attacks in New York in 2001, the 
attacks in Paris in 2015 and the Turkish incursions in Syria in 2016, 
2018 and 2019 allegedly to strike back at non-state terrorist attacks, 
among other things. The cases have involved the right to individual 
as well as collective self-defence. 
 
Evidence of the Swedish position is found in Swedish official pub-
lications of different kinds where the view of the government is 
laid out and in statements made by representatives of the govern-
ment to the mass media. Swedish international legal doctrine on 
the issue of the right to self-defence against attacks by non-state 
actors and commenting on the Swedish stand is also cited. 
 
Due to the topical and contentious nature of the subject of the 
right to self-defence against non-state actors in third state territory, 
there is a vast amount of international literature and other material 
in this area. The literature covers every conceivable aspect of the 
right to self-defence and of the right of self-defence against attacks 
by non-state actors and of the right of self-defence against non-
state actors in third state territory and views differ considerably on 
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every facet of the topic. In state practice, positions also differ con-
siderably on all the issues concerned. 
 
The international doctrine and other kinds of international materi-
al, however relevant, will not be taken into account in its entirety in 
this article. The focus is on Sweden, on the Swedish practice and 
Swedish writings. However, in order to link the discussion in this 
article to the international debate the article begins by a brief over-
view of different positions of principle taken in the international 
legal doctrine on the issue of the right to self-defence against non-
state actors in the territory of third states. This is done using a 
heavily circumscribed selection of recent works in the area. The 
question then becomes where Sweden places itself on the broad 
spectrum of possible positions that exist. The Swedish position will 
be analyzed in detail. 
 
The article concludes that Sweden aligns itself with those states 
who consider that there exists a right to individual or collective 
self-defence against attacks by non-state actors and that this right 
may probably depending on the circumstances lawfully be carried 
out in third state territory in order to prevent new terrorist attacks. 
 
The article also notes the Swedish discussion whether self-defence 
against non-state actors is included in the Swedish constitutional 
regulation of self-defence, which is uncontroversial today, and in 
particular whether preventive self-defence is included. In light of 
the reference to international law in the most recent version of the 
Instrument of Government after the reform in 2010 it might well 
be. 

 

2 The right to self-defence against non-
state actors 

The inherent right of individual or collective self-defence if an 
armed attack occurs against a UN member state is laid down in 
Article 51 of the UN Charter, as is well known.1 In recent years, in 

 
1 The inherent right of self-defence is also a customary right under customary interna-
tional law (Militarv and Paramilitary Activities in and against Nicaragua (Nicaragua v. United 
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particular since the terror attacks by al-Qaida in New York in 2001 
the question whether the right to self-defence applies not only in 
case of attacks by states but also in case of attacks by non-state 
terrorists has been intensely debated both in the international legal 
doctrine and among states. The issue is still contested and far from 
settled. Views on the content of the law in force differ substantial-
ly.  
 
Looking at the international legal doctrine, on the one end of the 
scale there are those who still maintain that the right to self-defence 
only applies to attacks carried out by states and as a consequence 
that no right of self-defence can be exercised against non-state at-
tackers in the territory of a third state. 2 On the other end of the 
scale there are those who maintain that there exists a right to self-
defence against non-state actors and that this right may be exer-
cised in third state territory.3 In between the two ends of the scale 
of interpretations of the right of self-defence against non-state at-
tacks, there is a wide range of perceptions in the international legal 
doctrine of the potential right of self-defence which might (perhaps 
or very well) exist against non-state terrorist attacks and of the po-
tential right of exercise of the right of self-defence in third state 
territory which might (perhaps or very well) exist based on a wide 
range of different kinds of (legal and to some extent other) justifi-
cations.4 

–––––––– 
States of America), Merits, Judgment, ICJ Reports 1986, p. 14, para. 193.The author wish-
es to thank the Torsten Söderberg Foundation for making the writing of this article 
possible through grant number R5/17 Krigets juridik i den svenska regeringsformen: 
ett rörligt mål (The law of war in the Swedish Instrument of Government: a moving 
target). All translations into English are the author’s own except where otherwise 
pointed out. 
2 See for example, with further references, M. E. O’Connell, ‘Self-Defence, Pernicious 
Doctrines, Peremptory Norms’, in A. Peters and C. Marxsen (eds.), Self-Defence Against 
Non-State Actors (Cambridge University Press, Cambridge, 2019) pp. 174-257; D. Tladi, 
‘The Use of force in Self-Defence against Non-State Actors, Decline of Collective 
Security and the Rise of Unilateralism: Whither International Law?’, in A. Peters and C. 
Marxsen (eds.), ibid., pp. 14-89; O. Corten, Le droit contre la guerre, second edition (Edi-
tions Pedone, Paris, 2014) pp. 246-305.  
3 See for example, with further references, Y. Dinstein, War, Aggression and Self-Defence, 
sixth edition (Cambridge University Press, Cambridge, 2017) pp. 244-245, 291.  
4 See for example, with further references, C. J. Tams, ‘Self-Defence against Non-State 
Actors: Making Sense of the ‘Armed Attack’ Requirement’, in A. Peters and C. Marxsen 
(eds.), Self-Defence against Non-State Actors (Cambridge University Press, Cambridge, 
2019) pp. 90-173, pp. 168-169; C. Henderson, The Use of Force and International Law 
(Cambridge University Press, Cambridge, 2018) pp. 209-211, 345; C. Gray, International 
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At the global level, there is state practice that confirms all the dif-
ferent positions along the scale, from a firm no to a right to self-
defence against non-state attacks to a firm yes. State practice thus is 
not unambiguous but instead rather ambiguous both with respect 
to the existence  in principle of a right to self-defence against at-
tacks carried out by non-state actors and with respect to the way in 
which this right may be exercised, in the territory of a third state 
most often. 
 
In a very simplified way it could be said that the Western world 
tends to position itself at the end of the scale which is positive to 
the thought of a right to self-defence against attacks carried out by 
non-state actors and to the exercise of this right, at least under cer-
tain circumstances and conscious of the legal complications arising, 
in the territory of a non-consenting third state not involved in the 
terror attacks. In a similarly simplified way, it could be claimed that 
the global South and East tend to place themselves towards the 
end of the scale where the right to self-defence against non-state 
attacks is denied and consequently where the exercise of this al-
leged right in third state territory is denounced. 
 
Below we will see where Sweden positions itself on the scale be-
tween those who embrace the right of self-defence against attacks 
by non-state actors and those who deny it. The Swedish position is 
investigated primarily through two cases, the case of the terror at-
tacks in Paris in 2015 and the case of the terror attacks in New 
York in 2001. These are the two cases so far where there have been 
compelling reasons for Sweden to take a stand on an issue of self-
defence against attacks carried out by non-state terrorists. In addi-
tion, a third recent instance where Sweden took a stand on the 
right to self-defence against non-state terror attacks will be investi-

–––––––– 
Law and the Use of Force, fourth edition (Oxford University Press, Oxford, 2018) pp. 207-
209, 226; ‘Article 51’, in B. Simma, D.-E. Khan, G. Nolte, A. Paulus (eds.) and N. 
Wessendorf (ass. ed.), The Charter of the United Nations – A Commentary, third edition, 
Volume II (Oxford University Press, Oxford, 2012) pp. 1417-1419 arguing that an 
attack must be attributed to a state in order to qualify as an ‘armed attack’ under Article 
51 of the UN Charter in which case the right of self-defence may be exercised, but that 
in order to facilitate attribution the rules on attribution should be reassessed); C. 
Greenwood, ‘SelfDefence’, in F. Lachemann and R. Wolfrum (eds.), The Law of Armed 
Conflict and the Use of Force, The Max Planck Encyclopedia of Public International Law, 
Thematic Series Volume II (Oxford University Press, Oxford, 2017) pp.  1132-1133. 
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gated more briefly, namely the case of the Turkish incursions into 
norther Syria in 2016, 2018 and 2019 in the alleged self-defence 
against terrorism, among other justifications invoked. 

3 Terror attacks in Paris 
On 13 November 2015 terror attacks were committed in several 
places in Paris killing 130 persons and wounding several hundreds. 
The largest attack took place in a theatre by the name of Bataclán 
where 90 victims were killed. In the EU Council four days after the 
terror attacks, on 17 November, France invoked not Article 222 in 
the Treaty on the Functioning of the European Union (TFEU) 
titled the “solidarity clause” and dealing explicitly with terrorist 
attacks (and natural or man-made disasters) potentially hitting a 
member state, but Article 42 (7) of the Treaty on European Union 
(TEU), often called the mutual assistance clause or the mutual de-
fence clause dealing with the issue of a member state potentially 
being the victim of an armed attack (“armed aggression”) on its 
territory and “the other member states [having] towards it an obli-
gation of aid and assistance by all the means in their power, in ac-
cordance with Article 51 of the UN Charter”.5 
 
Thus the issue of self-defence and collective self-defence against 
non-state terrorist attacks came up in the context of the attacks in 
Paris. France requested bilateral assistance from the other EU 
member states in its fight against Daesh in Syria.6 France claimed 
that it had been the subject of an armed attack and consequently 
that it had a right to self-defence.7 All the other EU member states 
responded positively in principle to France’s appeal for assistance 
and no member state claimed that there had been no armed attack 

 
5 Council of the EU, 14120/5, Outcome of the Council Meeting, 3426th Council meet-
ing, Foreign Affairs, Brussels, 16 and 17 November 2015, p. 6. 
6 Ibid. Except in case of direct quotations, Daesh is used in this article to denote the 
movement which has also been denoted ISIL (Islamic State of Iraq and the Levant) and 
IS (Islamic State).  
7 UN Security Council, Threats to international peace and security caused by terrorist 
acts, S/PV.7565, 20 November 2015, pp. 2-3; “[o]n 13 November, Daesh committed 
an act of war against France. In launching its deadly attacks in Paris and Saint-Denis, 
Daesh sought to strike more than a capital – it sought to strike at what defines our 
nation.” (ibid. p. 2); “…the events of 13 November were an armed aggression against 
France” (ibid.); “[b]ut that day Daesh did not attack only France and the French.” (ibid.); 
“[i]t assailed the entire world in the cosmopolitan city of Paris.” (ibid.). 
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or that there was no right to self-defence on France’s part against 
the non-state actor having committed the terror attacks or for that 
matter that had there been a right of self-defence on the part of 
France, this right could not have been exercised by military means 
on the territory of a third state, Syria in this case.8 The defence 
ministers in the EU Council expressed their unanimous and full 
support for France and their readiness to provide all the necessary 
aid and assistance, according to the Outcome of the Council meet-
ing.9 It was the first time that Article 42 (7) of the TEU was in-
voked. 

4 Sweden’s response 
In March 2016 a decision was taken by the Swedish parliament to 
authorize the government to sell defence ammunition to France 
which France had requested while invoking Article 42(7) in the 
TEU.10 The fact that the government had proposed to parliament 
precisely to authorize the government to assist France on the basis 
of Article 42.7 in the TEU would provoke some, but very few, ad-
verse reactions in the debate in parliament.11 
 
The first speaker opened the debate by emphasizing that Sweden is 
militarily non-aligned and that Sweden itself decides over all the 
resources of the Swedish defence.12 When someone appeals for 
help we decide on our own whether we should help, the parliamen-
tarian continued.13 Such a decision can be difficult, but when it is 
France that asks for assistance then it is not difficult, the parlia-
mentarian says.14 Importantly, however, the same parliamentarian, 

 
8 Council of the EU, 14120/5, Outcome of the Council Meeting, 3426th Council meet-
ing, Foreign Affairs, Brussels, 16 and 17 November 2015, p. 6. 
9 Ibid. 
10 Decision by parliament, 25 May 2016, Riksdagens protokoll (Parliamentary record) 
2015/16:111 25 May 2016, <https://www.riksdagen.se/sv/dokument-
lagar/arende/betankande/stod-till-frankrike-med-forsvarsmateriel_H301FöU15>, 
visited on 16 September 2020; regeringens proposition 2015/16:153 Stöd till Frankrike 
med försvarsmateriel, 17 mars 2016 (government bill 2015/16:153 Support to France 
with defence materiel, 17 March 2016). 
11 Debate in parliament, 19 May 2016, Parliamentary record 2015/16:108 19 May 2016, 
<https://www.riksdagen.se/sv/dokument-lagar/arende/betankande/stod-till-
frankrike-med-forsvarsmateriel_H301FöU15>, visited on 16 September 2020. 
12 Ibid. address 171, Mr Mikael Jansson. 
13 Ibid. 
14 Ibid. 

https://www.riksdagen.se/sv/dokument-lagar/arende/betankande/stod-till-frankrike-med-forsvarsmateriel_H301FöU15
https://www.riksdagen.se/sv/dokument-lagar/arende/betankande/stod-till-frankrike-med-forsvarsmateriel_H301FöU15
https://www.riksdagen.se/sv/dokument-lagar/arende/betankande/stod-till-frankrike-med-forsvarsmateriel_H301FöU15
https://www.riksdagen.se/sv/dokument-lagar/arende/betankande/stod-till-frankrike-med-forsvarsmateriel_H301FöU15
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and only this parliamentarian, stated that “we should ignore the 
fact that the French invoke Article 42(7) in the TEU”.15 The EU is 
no supranational framework for the defence of Europe, the parlia-
mentarian stated.16 The defence issues in the EU shall be interna-
tional (as opposed to supranational), the parliamentarian added.17 
Thus, this parliamentarian was in favour of helping France but de-
manded – in vain – that the reference in the proposed decision in 
the government bill to Article 42(7) in the TEU would be deleted.18 
In the government bill leading up to the decision by parliament to 
assist France, the government presented arguments, however not 
very detailed, concerning the applicability of the mutual assistance 
clause in Article 42(7) TEU in this case.19 The actual issue of the 
right of self-defence against non-state actors, which was at stake in 
the case of the Swedish assistance to France under Article 42(7), 
was not explicitly discussed in the government bill. 
 
In the government bill it is said that Sweden, like the other EU 
member states, declared itself willing to assist France and that Swe-
den had given an account of the assistance that Sweden could pro-
vide in a first stage.20 Among other things, France had requested 
support in the form of certain ammunition that France had a need 
for but not enough access to for the time being, according to the 
government bill.21 In accordance with the Multinational Frame-
work Agreement on Measures to Facilitate the Restructuring and 
Operation of the European Defence Industry, the so called six na-
tions agreement of 2000, the Swedish government suggested to 

 
15 Ibid.; in Swedish: “Däremot nonchalerar vi det faktum att fransmännen åberopar 
artikel 42.7 i fördraget om Europeiska unionen.” 
16 Ibid. 
17 Ibid. 
18 The first speaker also reflects on the nature of the fight against ISIL and Sweden’s 
part in this fight (Debate in parliament, 19 May 2016, supra note 11, address 171, Mr 
Mikael Jansson). The fight against ISIL is a hybrid war, this parliamentarian found 
(ibid.). ISIL in Syria is a military opponent, the parliamentarian said (ibid.). But those 
who acted in France are pure terrorists, he continued (ibid.). Since Sweden has military 
advisors in Iraq and helps France in Syria we are also involved in the hybrid war against 
ISIL, he stated (ibid.). A natural consequence of this should be that we put known ISIL 
soldiers in Sweden in prisoner of war camps, he continued (ibid.). Unfortunately, this 
does not happen, he said (ibid.). 
19 Government bill 2015/16:153, supra note 10, pp. 4-5. 
20 Ibid., p. 5. 
21 Ibid. 
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parliament that Sweden should sell the requested ammunition to 
France.22  
 
The Swedish aid to France, including the requested ammunition, 
contributes to the credibility of Article 42(7) in the TEU and to the 
credibility of the European security policy as a whole, the govern-
ment bill says.23 The assistance, according to the bill, is line with 
the purpose of the six nations agreement and the assistance is also 
in line with the Swedish unilateral so called ‘declaration of solidari-
ty’.24 The government bill explains that the Swedish ‘declaration of 
solidarity’ implies that Sweden will not remain passive if a disaster 
or an attack would hit another EU member state or a Nordic coun-
try.25 Sweden expects that these states will act in the same way if 
Sweden would be hit by such events.26 Therefore, Sweden shall be 
able to give as well as receive civil and military assistance.27 Thus, it 
is in the Swedish foreign and security policy interest, the govern-
ment bill says, to provide the requested assistance to France.28  
 
The issue of the applicability of the collective defence clause in 
Article 42(7) to an attack by a non-state terrorist group is not dis-
cussed per se in the government bill, nor is the applicability of Arti-
cle 42(7) at all (except by one member of parliament as we saw 
above).29 It seems to be taken for granted that Article 42(7) and 

 
22 Ibid.; the title of the agreement in Swedish: Ramavtal mellan Republiken Frankrike, 
Republiken Italien, Konungariket Spanien, Förenade Konungariket Storbritannien och 
Nordirland, Konungariket Sverige och Förbundsrepubliken Tyskland om åtgärder för 
att underlätta omstrukturering och drift av den europeiska försvarsindustrin (27 juli 
2000) (see regeringens proposition 2000/01:49 Ett ramavtal om åtgärder för att under-
lätta omstrukturering och drift av den europeiska försvarsindustrin, 23 januari 2001 
(government bill 2000/01:49 A framework agreement on measures to facilitate the 
restructuring and operation of the European defence industry, 23 January 2001), annex, 
p. 38 et seq. 
23 Government bill 2015/16:153, supra note 10, p. 5. 
24 Ibid.; on the six nations agreement, see supra note 22; the Swedish unilateral ‘declara-
tion of solidarity’ was originally pronounced in a report issued by the parliamentary 
Defence Commission in 2007 (Säkerhet i samverkan, Försvarsberedningens omvärldsanalys, 
Departementsserien (Ds) 2007:46 (Security in cooperation, Analysis of the surrounding world by 
the Defence Commission, Ministry Publications Series (Ds) 2007:46), p. 11.  
25 Government bill 2015/16:153, supra note 10, p. 4. 
26 Ibid. 
27 Ibid. 
28 Ibid., p. 5. 
29 Supra note 12 et seq. 
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thus the right to individual and collective self-defence is applicable 
in the case of the terrorist attacks in Paris. 
 
However, when the public debate arose in Sweden concerning 
what kind of assistance Sweden should offer France, the Swedish 
Minister for Foreign Affairs declared that “[w]e are always careful 
with the law” and that the assistance to France in this case “exists 
in a grey zone” from the legal point of view.30 If the UN Security 
Council provides a mandate for an operation in Syria then the pic-
ture might become clearer, the foreign minister added.31 One may 
wonder whether Sweden would have regarded the situation as 
equally grey had it been a question of the individual self-defence by 
Sweden of Sweden. 
 
The general public debate concerned whether Sweden would con-
tribute fighter aircraft (for reconnaissance) to the French operation in 
Syria. In the end, Sweden provided ammunition, as we saw above, 
transport aircraft as well as a couple of staff officers to the French-
led UN operation in Mali in order for the French to be able to use 
some of their military personnel elsewhere than in Mali (United 
Nations Multidimensional Integrated Stabilization Mission in Mali 
(MINUSMA)).32 The Swedish Foreign Minister said that the Swe-
 
30 In Swedish: “Vi är alltid noga med folkrätten och vi har gjort bedömningen att vi 
befinner oss i en gråzon” (Dagens Nyheter, 16 December 2015, ’Inga Gripen i kampen 
mot IS’ (’No Gripen in the fight against the IS’), 
<https://www.dn.se/nyheter/politik/inga-gripen-i-kampen-mot-is/>, visited on 16 
September 2020). 
31 Ibid. As a comparison, when the US started attacking Daesh in Syria in 2014, the 
former legal advisor to the Swedish Ministry for Foreign Affairs, professor O. Bring, 
was of the opinion that the attacks in Syria in the collective self-defence of Iraq were 
lawful due to “the inability of the Syrian government to clear its own territory from IS 
forces” whereby Syria loses the possibility “to invoke its national sovereignty as protec-
tion for those parts of its territory which the Syrian government does not control” 
(Svenska Dagbladet, 24 September 2014, ‘USA:s attacker mot IS i Syrien är folkrättsligt 
legitima’ (‘The US attacks against IS in Syria are legitimate from the point of view of 
international law’), <https://www.svd.se/usas-attacker-mot-is-i-syrien-ar-folkrattsligt-
legitima>, visited on 23 September 2020. 
32 Decision by parliament, 25 May 2016, supra note 10; Debate in parliament, 26 January 
2016, Aktuell debatt om Sveriges deltagande i kampen mot Daish (Current debate on 
Sweden’s participation in the fight against Daesh), Parliamentary record 2015/16:58 26 
January 2016, <https://data.riksdagen.se/fil/219B0839-BCA5-433F-8E55-
6B7594EDA63F>, visited on 16 September 2020, address 2, Ms Margot Wallström, 
Foreign Minister; Government bill 2015/16:153, supra note 10; debate in parliament, 19 
May 2016, supra note 11, address 180, Mr Mikael Oscarsson. Sweden never felt any 
need to report its measures to the UN Security Council while several other Western 

https://www.dn.se/nyheter/politik/inga-gripen-i-kampen-mot-is/
https://data.riksdagen.se/fil/219B0839-BCA5-433F-8E55-6B7594EDA63F
https://data.riksdagen.se/fil/219B0839-BCA5-433F-8E55-6B7594EDA63F


Inger Österdahl 

dish assistance was completely in line with the assistance offered by 
the other EU members; only two states - Germany and the United 
Kingdom - had by mid-December 2015 contributed with more 
active participation in the French operation against IS/ Daesh in 
Syria.33 A member of the Swedish political opposition said that he 
considered the Swedish assistance insufficient.34 We would have 
wanted more military substance, for instance with fighter aircraft, 
he said.35 What we do now is what we can expect others to do for 
us and that is a level far too low, he continued.36 

–––––––– 
European countries being more actively militarily involved in the collective self-defence 
efforts of France in Syrian territory did:  UN Security Council, Letter dated 3 December 
2015 from the Permanent Representative of the United Kingdom of Great Britain and Northern 
Ireland to the United Nations addressed to the President of the Security Council (S/2015/928); UN 
Security Council, Letter dated 10 December 2015 from the Chargé d’affaires a.i. of the Permanent 
Mission of Germany to the United Nations addressed to the President of the Security Council 
(S/2015/946); UN Security Council, Letter dated 11 January 2016 from the Permanent Repre-
sentative of Denmark to the United Nations addressed to the President of the Security Council 
(S/2016/34); UN Security Council, Letter dated 3 June 2016 from the Permanent Representa-
tive of Norway to the United Nations addressed to the President of the Security Council 
(S/2016/513); UN Security Council, Letter dated 7 June 2016 from the Permanent Representa-
tive of Belgium to the United Nations addressed to the President of the Security Council 
(S/2016/523). The Netherlands made no reference at all either direct or indirect to the 
attacks in France and based its military measures in Syria merely on the collective self-
defence of Iraq and the request by Iraq for assistance (Letter dated 10 February 2016 from 
the Chargé d’affaires a.i. of the Permanent Mission of the Netherlands to the United Nations ad-
dressed to the President of the Security Council (S/2016/132)). France had sent a letter to the 
UN Security Council in September 2015, primarily invoking the collective self-defence 
of Iraq against ISIL as justification of military action in Syria, but also the “direct and 
extraordinary threat to the security of France”, i.e. at least implying also individual self-
defence (Identical letters dated 8 September 2015 from the Permanent Representative of France to 
the United Nations addressed to the Secretary-General and the President of the Security Council 
(S/2015/745); see also UN Security Council, Threats to international peace and security 
caused by terrorist acts, S/PV.7565, 20 November 2015, p. 2, The French Ambassador 
to the UN Mr François Delattre : “Our military action, of which we informed the Secu-
rity Council from the outset and which was justified as legitimate collective selfdefence, 
can now also be characterized as individual self-defence, in accordance with Article 51 
of the Charter of the United Nations.”). 
33 Dagens Nyheter, 16 December 2015, supra note 30; cf. UN Security Council, Letter dated 
3 December 2015 from the Permanent Representative of the United Kingdom of Great Britain and 
Northern Ireland to the United Nations addressed to the President of the Security Council 
(S/2015/928); UN Security Council, Letter dated 10 December 2015 from the Chargé d’affaires 
a.i. of the Permanent Mission of Germany to the United Nations addressed to the President of the 
Security Council (S/2015/946). 
34 Mr Hans Wallmark, Dagens Nyheter, 16 December 2015, supra note 30. 
35 Mr Hans Wallmark, ibid. 
36 Mr Hans Wallmark, ibid. Mr Hans Wallmark was joined by other members of the 
political opposition, Mr Allan Widman and Ms Kerstin Lundgren contributing their 
own critical viewpoints (ibid.). Mr Jimmie Åkesson went furthest in his criticism of the 
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The argument of the Swedish government that the issue of the as-
sistance to the French operation against Daesh in Syria existed in a 
legal ‘grey zone’ is noteworthy. Under Article 42 (7) TEU Sweden 
like all other EU members had declared itself willing to assist 
France, as it was put in the government bill.37 France had invoked 
Article 42(7) before the other members of the EU in the Council. 
Sweden did not at any point in the discussion inside or outside the 
Council make a statement to the effect that Sweden did not con-
sider the situation where France was attacked by Daesh to amount 
to one giving rise to the right of self-defence, and thereby possibly 
also collective self-defence, or that the Swedish assistance should 
be viewed as taking place outside the self-defence legal framework. 
More precisely, Sweden did not object to the fact that a terror at-
tack by a non-state group was considered an armed attack trigger-
ing the right to self-defence on the part of France. Theoretically, 
this argument could have been made but apparently no member 
state opposed assisting France on the basis that the attack was not 
an ‘armed attack’ in the sense of Article 51 of the UN Charter. 
Thus, Sweden had recognized at least implicitly that France had the 
right to self-defence against Daesh. 
 
However, on the issue of what kind of assistance that Sweden, and 
presumably the other member states in the Swedish view, were 
entitled to offer, the legal ‘grey zone’ appeared. The implicit Swe-
dish view thus seems to be that the right to self-defence may arise, 
but that this does not necessarily entail that active substantial mili-
tary measures may be taken in support of the state excercising its 
right to self-defence in third state territory, France in Syria in this 
case.  
 
The right to self-defence would then exist in a form of vacuum. It 
is a right but no traditional active military measures may be taken in 
response, at least not abroad in the territory of a third state  with-
out the consent (or implication in the armed attack) of the state in 
which the military operation is going to take place, Syria in this 
case. However, less active or more indirect assistance to France in 

–––––––– 
government and stated that his party would be prepared to send Swedish fighters to 
bomb Daesh and even to send Swedish ground troops to fight Daesh in Syria (ibid.). 
37 Government bill 2015/16:153, supra note 10, p. 5. 
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the latter’s exercise of its right to self-defence would be lawful then, 
according to the Swedish view. 
 
Perhaps the implicit argument is that by merely providing aid indi-
rectly supporting the French action, Sweden in any case does not 
make itself guilty of violating the international prohibition against 
the use of force nor does Sweden violate the sovereignty of Syria 
or the principle of non-intervention. Whether or not there is a right 
of states to self-defence against attacks carried out by non-state 
terrorist groups, Sweden would according to the official view as 
interpreted here, not violate international law by only providing 
indirect assistance to France. It would seem as if the concern on 
the part of Sweden is that of what kind of assistance would be al-
lowed, including the issue of where the self-defence is going to be 
exercised, rather than whether a right to self-defence had arisen in 
the Paris case in the first place. 
 
By the time the Swedish Foreign Minister compared the interna-
tional legal situation to a ‘grey zone’ and later when the Swedish 
government was ready to decide what kind of assistance it wanted 
to offer France in the French self-defence effort against Daesh, the 
UN Security Council had adopted resolution 2249 (2015) – a week 
after the terror attacks in Paris - containing some ambiguous for-
mulations that could, perhaps, be interpreted as supporting 
measures taken in self-defence against the non-state terrorist organ-
izations operating from Iraq and Syria.38 Sweden obviously did not 
interpret resolution 2249 as an authorization of the use of military 
force in Syria nor as a legal legitimation of armed measures taken in 
self-defence against the non-state actors.39 
 
In the central operative paragraph of resolution 2249, operative 
paragraph 5, the Security Council: 

 
38 UN Security Council resolution 2249 of 20 November 2015; cf. among many others 
and with further references, M. Lehto, ‘The Fight against ISIL in Syria. Comments on 
the Recent Discussion of the Right of Self-defence against Non-state Actors’, 87:1 
Nordic Journal of International Law (2018) pp. 1-25  
39 All Western European states reporting to the Security Council invoked resolution 
2249 (2015), mostly together with additional justifications why the exercise of military 
force in (individual or collective) self-defence against the non-state terrorists in Syrian 
territory was lawful (cf. supra note 32). 
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5. Calls upon Member States that have the capacity to do so to take 
all necessary measures, in compliance with international law, in par-
ticular with the United Nations Charter, as well as international 
human rights, refugee and humanitarian law, on the territory under 
the control of ISIL also known as Da’esh, in Syria and Iraq, to re-
double and coordinate their efforts to prevent and suppress terror-
ist acts committed specifically by ISIL also known as Da’esh as well 
as ANF, and all other individuals, groups, undertakings, and enti-
ties associated with Al Qaeda, and other terrorist groups, as desig-
nated by the United Nations Security Council, and as may further 
be agreed by the International Syria Support Group (ISSG) and 
endorsed by the UN Security Council, pursuant to the Statement of 
the International Syria Support Group (ISSG) of 14 November, 
and to eradicate the safe haven they have established over signifi-
cant parts of Iraq and Syria; 
 
It can be noted that the term ‘self-defence’ does not occur in reso-
lution 2249, not even in the preamble. 
 
During a debate in the Swedish parliament in January 2016 on 
Sweden’s participation in the fight against Daesh, the Foreign Min-
ister aimed to clarify the international legal position of the govern-
ment to the members of the opposition:40 
 
“Of course we have analyzed the Security Council resolution [2249 
(2015)], which does not advocate the use of force. /---/There is no 
such explicit mandate, but we have always been careful to point out 
that there must exist such a legal basis, and there does in another 
way, when it comes to our efforts both in Iraq and Syria. But we 
should be cautious in how it is used, in particular when we want to 
intervene in another state’s territory.”   

 
40 Debate in parliament, 26 January 2016, supra note 32, address 26, Ms Margot Wall-
ström; in Swedish: “Vi har naturligtvis analyserat säkerhetsrådsresolutionen, som ju inte 
förespråkar våldsanvändning. /---/ Det finns inte uttryckligt ett sådant mandat, men vi 
har alltid varit noga med att det måste finnas en sådan folkrättslig grund, och det gör 
det på annat sätt, när det gäller våra insatser både i Irak och i Syrien. Men ändå ska vi 
vara försiktiga i hur det används, särskilt när vi vill ingripa på ett annat lands territo-
rium.” 
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As noted by Per Ahlin, this explication is no miracle of clarity.41 
The Foreign Minister’s statement could be interpreted to imply that 
there is in fact a legal basis for the use of force in Syria - and that 
must reasonably then be the right of self-defence - but that Sweden 
does not wish to exercise this right – at least not in a very active 
manner (“…we should be cautious in how it is used…”) - in this 
case. In the case of Iraq on the contrary, it is obvious that the Swe-
dish government considers the invitation by the Iraqi government 
to constitute the legal basis for foreign military intervention.42 The 
Foreign Minister’s statement relating to Syria could also be inter-
preted to imply that there is no obvious right actively to use mili-
tary force in Syrian territory, despite the existence of a right to self-
defence in principle in this case. Per Ahlin for his part concludes 
that Sweden aligns itself with those countries who think that a right 
to self-defence against non-state terrorist groups may arise under 
certain conditions even when the non-state terrorists find them-
selves in the territory of another state.43 In any case, Sweden did 
not seem to want to become more actively militarily involved in 
Syria.  

5 Sweden’s response in the wake of 9/11 
In 2001, after the attacks by Al-Qaida against the World Trade 
Center in New York, the then Swedish Prime Minister Mr Göran 
Persson pronounced that the Swedish government’s view was that 
the US had a right to self-defence in order to hinder new terror 
attacks.44 This right to self-defence included military measures, ac-
cording to the Prime Minister.45  In order to be lawful furthermore, 
the right to self-defence has to be exercised in accordance with 

 
41 P. Ahlin, Efter neutralitetspolitiken: Folkrätten I svensk säkerhetspolitik 1993-2017 (After 
neutrality: International law in Swedish security policy 1993-2017), (Jure, Stockholm, 
2018), p. 131. 
42 See I. Österdahl, An invitation is an invitation is an invitation: legitimate authority to invite in 
recent Swedish practice, Working Paper Series 2020:2, Faculty of Law, Uppsala University, 
2020, https://www.jur.uu.se/digitalAssets/563/c_563862-l_3-k_wps2020-2.pdf.  
43 Ahlin, supra note 41, p. 132.  
44 7 October 2001, 
<https://sverigesradio.se/sida/artikel.aspx?programid=83&artikel=17729>, visited on 
17 September 2020. For a detailed account of the Swedish debate on the right on the 
right to self-defence post-9/11, in Swedish, including references to further Swedish 
academic publications on the subject, see Ahlin, supra note 41, pp. 124-132. 
45 Ibid. 

https://www.jur.uu.se/digitalAssets/563/c_563862-l_3-k_wps2020-2.pdf
https://sverigesradio.se/sida/artikel.aspx?programid=83&artikel=17729
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international law including international humanitarian law, accord-
ing to the Prime Minister.46 
 
When developing a little further the government’s view on the le-
gality under international law of the self-defence action taken by 
the US and the UK in Afghanistan, the Swedish prime minister 
during a debate in parliament stated that the UN Security Council 
in two resolutions had confirmed that the right to self-defence also 
applies in the event of large-scale terrorist attacks like the ones that 
hit the US on September 11th 2001.47 The Prime Minister in this 
context also observed that “[t]he right to self-defence also includes 
military means”. 48 
 
The resolutions referred to by the Prime Minister must have been 
1368 (2001) and 1373 (2001) which were the resolutions mention-
ing the right of self-defence adopted in the wake of the attacks.49 In 
the third paragraph of the brief preamble to resolution 1368 the 
UN Security Council “[r]ecogniz[es] the inherent right of individual 
or collective self-defence in accordance with the Charter” and in 
the fifth operative paragraph of the resolution the Security Council 
“[e]xpresses its readiness to take all necessary steps to respond to 
the terrorist attacks of 11 September 2001, and to combat all forms 
of terrorism, in accordance with its responsibilities under the Char-
ter of the United Nations”. The mere wording of the resolution 
does not provide a straightforward confirmation of the applicability 
of the right of self-defence in a situation involving non-state terror 
attacks even large-scale ones. 
 
In resolution 1373, the Security Council in the preamble paragraph 
4, “[r]eaffirms the inherent right of individual or collective self-
defence as recognized by the Charter of the United Nations as reit-
 
46 Ibid. 
47 Debate in parliament, 17 October 2001, Partiledardebatt (Party leader debate), Par-
liamentary record 2001/02:13, 17 October 2001, 
<https://data.riksdagen.se/fil/C1167929-B1E0-4F72-9823-2A25B8D85E24>, visited 
on 17 September 2020, address 40; see also the statement by the Swedish Ambassador to 
the UN in the General Assembly, Mr Pierre Schori, A/56/PV.16, 3 October 2001, p. 
23: “My Government recognizes that right to take measures of self-defence to prevent 
a similar atrocity, and notes that any response would have to seek to avoid civilian 
casualties.” 
48 Debate in parliament, 17 October 2001, supra note 47, address 40. 
49 Of 12 September and 28 September 2001, respectively. 

https://data.riksdagen.se/fil/C1167929-B1E0-4F72-9823-2A25B8D85E24


Inger Österdahl 

erated in resolution 1368 (2001)”. The Security Council also, in the 
fifth preambular paragraph “[r]eaffirms the need to combat by all 
means, in accordance with the Charter of the United Nations, 
threats to international peace and security caused by terrorist acts”. 
In resolutions 1368 and 1373 the Security Council in the preamble 
recognized and reaffirmed respectively “the inherent right of indi-
vidual or collective self-defence in accordance with the Charter”. 
Apart from that there is no major difference in principle with re-
spect to the authorization, or not, by the UN SC of the use of force 
between resolutions 1369 and 1373 on the one hand adopted in the 
wake of the terror attacks in New York in 2001 and resolution 
2249 on the other hand adopted in the wake of the terror attacks in 
Paris in 2015. The explicit mention of the right to self-defence in 
the preamble of resolutions 1368 and 1373 after the terror attacks 
in New York seems to have made a decisive difference for Sweden 
from the legal point of view; then the law was clear, not grey. 
 
The Prime Minister in the parliamentary debate further stated that 
the US and the UK should continue to report on their self-defence 
measures to the UN Security Council.50 So far, the Security Council 
has given its unanimous support to the military action, the Swedish 
Prime Minister observed.51 There is a unanimous opinion that the 
action is in accordance with the United Nations Charter and the 
two Security Council resolutions.52 The unanimity reigning at the 
time in the international community, in addition to the large scale 
of the attack, probably played an important role for the clear Swe-
dish position-taking on the right to self-defence in the case of a 
non-state terrorist attack in 2001. 
 
The Prime Minister also added that the threats to international 
peace and security change.53 International law must follow, develop 
and adapt, the Prime Minister said.54 Who should make such an 
interpretation, the prime minister asked, and who should see to it 
that international law constantly changes and is adapted to the cur-

 
50 Debate in parliament, 17 October 2001, supra note 47, address 40. 
51 Ibid. 
52 Ibid. 
53 Ibid. 
54 Ibid. 



Yes we can, probably: The Swedish position on self-defence against non-state 
actors in third states 

 

19 
 

rent times?55 The answer, according to the Prime Minister, is the 
UN and its Security Council, and “[t]his is what is happening right 
now”.56  The Security Council has given its opinion, says the Prime 
Minister.57 We have today (2001), the Prime Minister continued, a 
UN and a Security Council which shoulder their responsibility, 
which fill the blanks and the obscurities that there may be in inter-
national law.58 We should not undermine the strength of the UN 
by questioning the right of the Security Council to interpret inter-
national law, the Prime Minister said.59 Sweden thus seems to have 
attached great importance to the resolutions of the Security Coun-
cil as support for the standpoint that there was a right of self-
defence in answer to the non-state terror attacks in New York in 
2001 and that this right implied a right to take military action in-
cluding in the state from which the terrorists operated. 
 
The arguments are interesting if compared to the way in which  
Sweden argued with respect to the possibility of contributing to the 
French self-defence operation against Daesh, in 2015, where Swe-
den did not want to base the right of self-defence on the Security 
Council resolution then at issue, resolution 2249 (2015) discussed 
above.60 In the case of the right to self-defence against the terror 
attacks in Paris, the Swedish government considered that the ques-
tion of legality existed in a ‘grey zone’ and that there would have to 
be an explicit UN mandate before Sweden could consider contrib-
uting in a more militarily active way to the French self-defence ac-
tion.61 Resolution 2249 thus was not considered to constitute such 
a necessary mandate, whereas resolutions 1368 and 1373 presuma-
bly were. At least the latter two resolutions were considered to au-
thoritatively confirm the existence of a right to self-defence in case 
of large scale terror attacks including in the territory of a third state 
which the former resolution was not. 
 
It is also interesting that in 2015 the Swedish government held that 
France had an unconditional right to appeal to the other EU mem-
 
55 Ibid. 
56 Ibid. 
57 Ibid. 
58 Ibid. 
59 Ibid. 
60 See supra note 38 et seq. 
61 See supra note 30. 
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ber states for assistance under Article 42(7) of the TEU since 
France had been the subject of an armed attack by Daesh. Howev-
er, the right of collective self-defence that would flow from this 
armed attack did not self-evidently include active military means 
used in third state territory, at least not for Sweden’s part.62 
 
If Sweden would have considered that France violated international 
law by intervening militarily in Syria in response to the non-state 
terror attacks, then the Swedish willingness to assist France at all – 
with ammunition, transport aircraft and staff officers to replace 
French personnel in Mali as it were63 – would be hard to under-
stand. Had Sweden considered that France violated international 
law it must be presumed that Sweden would not have been willing 
to support and facilitate the French self-defence action in Syria by 
any means. Thus, the conclusion must be drawn that Sweden con-
siders that military measures taken in self-defence in third state 
territory are lawful, at least if the military measures in third state 
territory are taken by the attacked country in individual self-
defence. 
 
The question is whether it is possible to distinguish in principle 
between individual and collective self-defence when it comes to the 
legality of military action in third state territory. Military action in 
individual self-defence in third state territory would then be lawful 
whereas military action in collective self-defence in third state terri-
tory would not. Perhaps it is possible to make such a distinction, 
perhaps it should be. 
 
It is hypothetically possible but not likely that Sweden is making 
this argument. To the knowledge of this author the argument that a 
distinction should be made from the point of view of legality be-
tween military action in third state territory taken in individual and 
collective self-defence respectively has never been made either in 
the legal doctrine or practice or in state practice. The argument will 
not be pursued further here.  
  

 
  
 
62 Cf. supra note 40. 
63 See supra note 32. 
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6 The 2003 Swedish Government Official 
Report 

In 2003, an official Swedish Government commission of inquiry 
into the overall emergency preparedness capacity of Swedish public 
authorities to deal with large-scale terrorist strikes, published what 
must be labelled the official Swedish view of the right to self-
defence in case of terrorist attacks by non-state actors.64 In the 
view of the official commission of inquiry, the international con-
sensus that a large-scale terrorist attack gives rise to a right to self-
defence is so massive that it is clear that this is now (2003) the pre-
vailing interpretation of Article 51 of the UN Charter.65 Also, and 
even though this is a highly controversial issue according to the 
Government Official Report, the Report finds that Article 51 in-
cludes “a certain right to military countermeasures in order to pre-
vent new acts of terror”.66  
 
According to the commission of inquiry, in order for the Swedish 
government to be entitled to decide on military self-defence 
measures under the Swedish constitution (Chapter 15 Article 13; 
formerly (until and including 2010) Chapter 10 Article 9), the attack 
must be directed against “the Realm” which implies that the attack 
must be of considerable proportions or affect central functions of 

 
64 Sveriges offentliga utredningar (SOU) (Swedish Government Official Reports) SOU 
2003:32, Vår beredskap efter den 11 september (Our emergency preparedness after 11 
September). 
65 Ibid., p. 213; cf. also SOU 2008:125, En reformerad grundlag (A reformed constitu-
tion) pp. 518-519; and regeringens proposition 2005/06:111 Försvarsmaktens stöd till 
polisen vid terrorismbekämpning (government bill 2005/06:111 The defence forces’ 
support to the police in fighting terrorism), 23 February 2006, p. 11; “[t]he applicability 
of the right of self-defence against international terrorism, which gained vast support 
after the unprecedented attacks of 11 September 2001 in the US, cannot be seriously 
challenged today”, writes the Swedish professor of international law S. Mahmoudi 
(‘Self-Defence and International Terrorism’, in O. Bring and S. Mahmoudi, Internationell 
våldsanvändning och folkrätt (International law and the use of force) (Norstedts Juridik, 
Stockholm, 2006) pp. 167-180, p. 179. 
66 SOU 2003:32, supra note 64, pp. 213, 215, quote from p. 215 (in Swedish: ”en viss 
rätt till militära motåtgärder i syfte att förebygga nya terrordåd”, ibid. p. 215.) 
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the Realm.67 An isolated terror attack against one or more individ-
uals, for instance, cannot except hypothetically in very extreme cas-
es be categorized as an attack against the Realm, according to the 
commission of inquiry.68 However, it must be considered very du-
bious whether the Swedish constitution would include preventive 
self-defence in order to prevent further terrorist attacks the Gov-
ernment Official Report stated.69 
 
Furthermore, with respect to the interpretation of the relevant 
Swedish constitutional provision (then Chapter 10 Article 9, now 
Chapter 15 Article 13) the official commission of inquiry stated 
that it is the view of the commission of inquiry that under the Swe-
dish constitution the government may deploy the armed forces of 
the Realm in order to meet an armed attack also when the armed 
attack does not originate from a foreign state.70 Thus, as soon as 
there is an armed attack, in the view of the official commission of 
inquiry, there is a right to deploy the armed forces of the Realm, i.e. 
to take military action in order to meet the attack. 
 
The Swedish Government Official Report conceded that the law in 
force resulting from the new interpretation of Article 51 is asymet-
rical to some extent.71 For Sweden’s part the new interpretation 
entails that large terrorist attacks may be warded off with military 
measures, the official commission of inquiry finds.72 However, 
there is no extension of the international legal protection of legiti-
mate combatants and there is no support for any particular interna-
tional legal status for participants in a terror attack.73 

 
67 Ibid., p. 215; the Swedish constitution has since been revised but this particular pas-
sage is still the same. 
68 Ibid. 
69 Ibid. (in Swedish: “måste det anses mycket tvivelaktigt”); (”As the provision of the 
Instrument of Government is formulated – it is provided that the armed forces of the 
Realm to meet an armed attack against the Realm – it must be regarded as very dubious 
whether the provision may be extended to apply also to such preventive uses of force 
which are allowed under Article 51.” In Swedish: ”Som regeringsformens bestämmelse 
är formulerad - det sägs där att Försvarsmakten får insättas för att möta väpnat angrepp 
mot riket - måste det anses mycket tvivelaktigt om den kan extenderas till att gälla även 
sådana förebyggande våldsåtgärder som är tillåtna enligt artikel 51.”); see also govern-
ment bill 2005/06:111, supra note 65, p. 11. 
70 SOU 2003:32, supra note 64, p. 214. 
71 Ibid., p. 215. 
72 Ibid. 
73 Ibid. 
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It can be noted, further, that judging from the Swedish Govern-
ment Official Report of 2003 a right to take military measures 
seems to automatically flow from the right to self-defence. The 
official inquiry uses the concepts “right to self-defence” and “right 
to preventive self-defence” synonymously with “right to military 
countermeasures”, i.e. the right to self-defence as such is not dis-
tinguished from the right to take military action in response to the 
armed attack.74 Moreover, it can be noted that the issue of where 
the military countermeasures are going to be carried out, i.e. most 
likely in third state territory and most likely in the territory of a 
third state which is not itself involved in the terror attacks, i.e. to 
whom the acts of terror cannot or not necessarily be attributed, is 
not problematized in the Government Official Report. If a state 
has a right to self-defence against attacks by non-state actors, 
seems to implication of the Report, then the military countermeas-
ures may be taken (even) in third state territory. At least, nothing is 
said to the contrary and the self-defence exercised after the terror 
attacks in New York was exercised in third state territory, however 
in that particular case perhaps not the territory of an entirely “in-
nocent” third state. In any case the issue of action in third state 
territory per se and any particular legal problems arising in the face 
of military action in third state territory were not raised in the Gov-
ernment Official Report. 
 
In order for a terrorist attack to qualify as an armed attack in the 
Swedish view (as well as most others’) as expressed in the Swedish 
Government Official Report of 2003, the attack has to be large-
scale.75 Judging from the reaction to the French request for aid and 
assistance under Article 42(7) of the TEU after the attacks in Paris 
in 2015, the attacks in Paris were considered to amount to a large-
scale attack equalling an armed attack. From this it must be con-
cluded that a corresponding attack in Sweden would be considered 
to be “of considerable proportions” in the words of the official 
inquiry of 2003, and would thus trigger the right of the government 
to deploy the armed forces of the Realm to meet the armed at-
tack.76 Conversely, from the reaction to the French request for as-
 
74 Ibid., pp. 213, 215. 
75 Supra note 67. 
76 Cf. SOU 2003:32, supra note 64, p. 215 (in Swedish: “ha en betydande dignitet”). 



Inger Österdahl 

sistance under Article 42(7), it must also be concluded for Sweden’s 
part that the terror attacks in Paris were not regarded as an isolated 
terror attack against one or more individuals, which in the Swedish 
view would typically not qualify as an “armed attack against the 
Realm”, as it is put in the Swedish Constitution.77  
 
Since the publication of the Swedish Government Official Report 
in 2003 in the wake of the 9/11 terror attacks in New York, the 
Swedish constitution has been revised and in the corresponding 
provision in the constitution of 2010, an addition has been inserted 
which may make it easier (perhaps a bit paradoxically) for the Swe-
dish government to decide on armed self-defence measures in or-
der to prevent further armed attacks by non-state terrorists should 
the case arise. In the Government Official Report of 2003, whereas 
a right to self-defence, implying also a right to take military action, 
was unequivocally found to exist – in the “acute situation” - in the 
event of a large-scale terrorist attack, the official commission of 
inquiry found that in the case of Sweden, considering the way in 
which the relevant constitutional provision was formulated (Chap-
ter 10 Article 9; now Chapter 15 Article 13), it was “very dubious” 
whether the provision could be interpreted to include also the pre-
ventive use of force in order to forestall new terror attacks.78 
 
In 2010, the passage “in accordance with international law” was 
inserted explicitly into the article in the constitution whereas before 
this had been an implicit presumption, but had not been stated 
explicitly in the text.79 The provision now reads: ”The government 
may deploy the armed forces of the Realm in accordance with interna-
tional law in order to meet an armed attack against the Realm or to 
prevent a violation of its territory (italics added).”80 The reason for 
the insertion of this reference to international law, according to the 
government bill and the preceding Swedish Government Official 

 
77 Cf. ibid. 
78 Cf. supra note 69. 
79 Cf. regeringens proposition 2009/10:80 En reformerad grundlag (government bill 
2009/10:80 A reformed constitution), 8 December 2009, p. 205; SOU 2008:125, supra 
note 65, p. 519; proposition 1973:90 Kungl. Maj:ts proposition med förslag till ny 
regeringsform och ny riksdagsordning m.m. (government bill 1973:90 His Royal Majes-
ty’s bill with a proposal for a new Instrument of Government and a new Riksdag Act 
etc.), p. 374; SOU 2003:32, supra note 64, pp. 214-215. 
80 Chapter 15 Article 13, item 1. 
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Report, was to tie the provision closer to the UN Charter and thus 
to limit the possibility to use force in that the use of force must 
always be exercised in accordance with international law.81 
 
If international law would develop in the direction of allowing 
more instances of international use of armed force, the powers of 
the Swedish government to decide on the use of force would ac-
cordingly grow. It could be argued that this has already happened, 
in line with what was argued in the Swedish Government Official 
Report of 2003, and that not only are armed measures in self-
defence allowed against non-state terrorists, but preventive 
measures have also become allowed under international law at least 
to some extent, in order to forestall further terrorist attacks.82 In 
this way, the rule that Swedish measures in self-defence must be 
compatible with international law can work both to restrict and 
expand the right to self-defence in comparison with the status quo. 
In the preparatory works, however, it is seems to be presumed that 
the addition “in accordance with international law” will only serve 
to restrict the possible use of force in self-defence by Sweden. 

7 Turkey in Syria 
In 2016, the Swedish Minister for Foreign Affairs answered a ques-
tion in parliament relating to the Turkish military incursions in Syr-
ia allegedly undertaken in order to exercise Turkey’s right to self-
defence against Daesh.83 In a somewhat cryptic answer, the For-
eign Minister Ms Margot Wallström stated that Sweden “welcomes 
the Turkish participation in the international coalition against 
Daesh, because Turkey has a right to take limited and proportional 
measures to counteract any possible attacks from Daesh against 

 
81 Government bill 2009/10:80, supra note 79, pp. 205, 300; SOU 2008:125, supra note 
65, pp. 508, 811. 
82 Cf. SOU 2003:32, supra note 64, p. 215. 
83 Interpellation (question) 2015/16:779 Den turkiska arméns angrepp i Syrien (The 
Turkish army’s attack in Syria), by Jabar Amin, debate in parliament, 26 September 
2016, Parliamentary record 2016/17:11, 29 september 2016, 
<https://riksdagen.se/sv/dokument-lagar/dokument/interpellation/den-turkiska-
armens-angrepp-i-syrien_H310779>, visited on 17 September 2020; see UN Security 
Council, Letter dated 24 July 2015 from the Chargé d’affaires a.i. of the Permanent Mission of 
Turkey to the United Nations addressed to the President of the Security Council (S/2015/563). 
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targets in Turkey”.84 At the same time Turkey’s role in the fight 
against Daesh must not lead to combat with other groups in Syria, 
the Swedish Foreign Minister added.85  
 
Apart from the apparent recognition of a right of self-defence of 
Turkey against attacks by Daesh against targets in Turkey, the Swe-
dish government does not pronounce any position on the issue of 
the alleged Turkish attacks against Kurdish and Syrian Democratic 
Forces (SDF) targets in Syria which was the actual matter of the 
question put to the Foreign Minister in parliament. The fight 
against Daesh has sometimes been used in order to hide complete-
ly different purposes with military operations, the Foreign Minister 
stated.86 Further than this the Swedish Foreign Minister did not go. 
If Turkey, however, has the right to take limited and proportional 
measures in order to counteract attacks from Daesh against targets 
in Turkey, it is difficult to see why Turkey would not have the cor-
responding right to take military measures against other non-state 
armed actors attacking Turkey from Syria. 
 
In the beginning of 2018 the issue of the Turkish military activities 
in Syria was brought up again in the Swedish parliament.87 The gist 
of the questions put to the Foreign Minister was whether Sweden 
would condemn the Turkish military operation in the Afrin region. 
The terrorist organizations explicitly referred to by Turkey in its 
letter to the UN Security Council were the 

 
84 Interpellation (question) 2015/16:779 Den turkiska arméns angrepp i Syrien (The 
Turkish army’s attack in Syria), by Jabar Amin, debate in parliament, 26 September 
2016, ibid., address 3, Ms Margot Wallström; (in Swedish: “Vi välkomnar att det finns 
ett turkiskt deltagande i den internationella koalitionen mot Daish, därför att Turkiet 
har rätt att vidta begränsade och proportionella åtgärder för att motverka eventuella 
attacker från Daish mot mål i Turkiet.”). 
85 Ibid.; (in Swedish: “Samtidigt får Turkiets roll i kampen mot Daish inte leda till stri-
digheter med andra grupperingar i Syrien.”). 
86 Ibid., address 7, Ms Margot Wallström. 
87 Interpellation (question) 2017/18:331 Turkiets hot mot Afrin och kurderna i Roja-
vaprovinsen i Syrien (Turkey’s threat against Afrin and the Kurds in the Rojava prov-
ince in Syria), by Amineh Kakabaveh; question 2017/18:333 Den turkiska militära 
aggressionen i norra Syrien (The Turkish military aggression in northern Syria); ques-
tion 2017/18:352 Turkiets invation av Afrin (Turkey’s invasion in Afrin), by Jonas 
Sjöstedt, debate in parliament, 6 February 2018, Parliamentary record 2017/18:67 6 
February 2018, <https://www.riksdagen.se/sv/dokument-
lagar/dokument/interpellation/turkiets-invasion-av-afrin_H510352>, visited on 17 
September 2020. 
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https://www.riksdagen.se/sv/dokument-lagar/dokument/interpellation/turkiets-invasion-av-afrin_H510352


Yes we can, probably: The Swedish position on self-defence against non-state 
actors in third states 

 

27 
 

PKK/KCK/PYD/YPG and Daesh.88 In answering the questions, 
the Swedish Foreign Minister stated that she shared the deep worry 
of the parliamentarians asking the questions about the situation in 
Syria and that she also shared their commitment to the respect for 
international law.89  
 
A little more concretely on the subject of international law, the 
Swedish Foreign Minister said that Turkey had invoked several 
reasons for intervening in northern Syria.90 On the one hand, Tur-
key had invoked self-defence under Article 51 of the UN Charter.91 
On the other hand, Turkey had invoked other reasons like the fight 
against terrorism and a wish to establish a so called security zone at 
the border between Syria and Turkey.92 Thus, political and legal 
arguments are mixed, according to the Swedish Foreign Minister, 
and other states and the UN have the obligation to investigate 
whether international law can be used as a justification of the Turk-
ish military activities, the Foreign Minister said.93 
 
Due to the need to investigate what exactly has happened on the 
ground, no state nor the UN Security Council have used the word 

 
88 UN Security Council, Identical letters dated 20 January 2018 from the Chargé d’affaires a.i. of 
the Permanent Mission of Turkey to the United Nations addressed to the Secretary-General and the 
President of the Security Council (S/2018/53); The Kurdistan Workers Party (PKK), Kurdi-
stan Communities Union (KCK), Kurdish Democratic Union Party (PYD), Kurdish 
People’s Protection Units (YPG). 
89 Interpellation (question) 2017/18:331 Turkiets hot mot Afrin och kurderna i Roja-
vaprovinsen i Syrien (Turkey’s threat against Afrin and the Kurds in the Rojava prov-
ince in Syria), by Amineh Kakabaveh; question 2017/18:333 Den turkiska militära 
aggressionen i norra Syrien (The Turkish military aggression in northern Syria); ques-
tion 2017/18:352 Turkiets invation av Afrin (Turkey’s invasion in Afrin), by Jonas 
Sjöstedt, debate in parliament, 6 February 2018, supra note 87, address 1 and 11 in fine, 
Ms Margot Wallström. 
90 Ibid., address 6, Ms Margot Wallström. 
91 Ibid.; see UN Security Council, Identical letters dated 20 January 2018 from the Chargé 
d’affaires a.i. of the Permanent Mission of Turkey to the United Nations addressed to the Secretary-
General and the President of the Security Council (S/2018/53). 
92 Ibid. 
93 Interpellation (question) 2017/18:331 Turkiets hot mot Afrin och kurderna i Roja-
vaprovinsen i Syrien (Turkey’s threat against Afrin and the Kurds in the Rojava prov-
ince in Syria), by Amineh Kakabaveh; question 2017/18:333 Den turkiska militära 
aggressionen I norra Syrien (The Turkish military aggression in northern Syria); ques-
tion 2017/18:352 Turkiets invation av Afrin (Turkey’s invasion in Afrin), by Jonas 
Sjöstedt, debate in parliament, 6 February 2018, supra note 87, address 6, Ms Margot 
Wallström. 



Inger Österdahl 

“condemn”, according to the Foreign Minister.94 There is a prohi-
bition of the international use of force, the Foreign Minister stated, 
and there are two exceptions from this prohibition: an authoriza-
tion from the UN Security Council and the right of self-defence.95 
The right of self-defence is linked to a number of conditions, 
among which are the necessity and proportionality of the force 
used, the Foreign Minister added.96 
 
The Foreign Minister later on in the debate stated that it is the pre-
liminary assessment of the Foreign Ministry that the Turkish action 
cannot be justified with reference to the right to self-defence 
against the YPG.97 This is a relatively clear statement on the part of 
Sweden, but the reasons why the right of self-defence is not appli-
cable in this case remain unclear, also since Sweden acknowledged 
that Turkey was entitled to take “limited and proportional” 
measures against attacks by Daesh earlier, in 2016.98 Moreover, 
Sweden had acknowledged that France had a right of self-defence 
against Daesh after the attacks in Paris in 2015.99 
 
Preliminarily thus, Sweden considers that the Turkish military op-
eration in Afrin could not be justified with reference to the right of 
self-defence against the YPG, but that Turkey had the right to take 
“limited and proportional” measures, implicitly in Syria, in order to 
counteract possible attacks by Daesh against targets in Turkey.100 
The current author interprets this as a right of self-defence against 
Daesh in Syria including by military means. 
 
In the autumn of 2019 invoking the right of self-defence and its 
“legitimate security concerns”, Turkey again invaded northern Syria 
allegedly among other things in order to establish “a safe zone free 
from terrorists in north-east Syria along the Turkey-Syria bor-
der”.101 The terrorist groups explicitly referred to in the Turkish 

 
94 Ibid. 
95 Ibid. 
96 Ibid. 
97 Ibid., address 11, Ms Margot Wallström. 
98 Supra note 84. 
99 Supra note 8. 
100 Supra note 84. 
101 UN Security Council, Letter dated 9 October 2019 from the Permanent Representative of 
Turkey to the United Nations addressed to the President of the Security Council (S/2019/804). 
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letter to the UN Security Council are the PKK/PYD/YPG and 
Daesh.102 The Swedish Minister for Foreign Affairs Ms Ann Linde 
immediately condemned the Turkish action and called it irrespon-
sible and a violation of international law.103 

8 Conclusion 
On the whole the Swedish official view seems to be that the right 
to self-defence under Article 51 of the UN Charter includes self-
defence against large-scale non-state terrorist attacks. In the wake 
of the terrorist attacks in Paris in November 2015 Sweden accepted 
that there arose a right of self-defence on the part of France, and a 
right therefore to invoke Article 42(7) in the TEU, and as a conse-
quence a right to collective self-defence on the part of other states. 
Judging from the Swedish reaction to the terror attacks in New 
York in 2001 and the ensuing Swedish Government Official Re-
port of 2003, the right to self-defence would furthermore seem 
automatically to include the use of military means for the exercise 
of the right, which is perhaps not so noteworthy, as well as a right 
to exercise the self-defence in the territory of a third state even in 
order to hinder new attacks (i.e. including a preventive element), 
which is perhaps more noteworthy. 
 
Judging from the reaction to the terror attacks in Paris in 2015 the 
official Swedish view could seem to have transformed since 2001 
into making a distinction between the right of self-defence as such, 
arising as before in case of a large-scale terrorist attack, and the 
right to use military means in third state territory in the exercise of 
the right to self-defence. If there is no mandate from the UN Secu-
rity Council to use force, which seems to be the Swedish view that 
there was not after the terror attacks in Paris in 2015 in contrast to 
the Swedish view of the situation after the terror attacks in New 
York in 2001, armed force cannot – or can perhaps not - lawfully 
be used in a foreign state, not even if it is a matter of the exercise 
of the right to self-defence, or at least not if it is a matter of the 
exercise of the right to collective self-defence as it was in the case 
of the Swedish reaction to the terror attacks in Paris. 

 
102 Ibid. 
103 https://sverigesradio.se/sida/artikel.aspx?programid=83&artikel=7318135, 9 Octo-
ber 2019, visited on 23 September 2020. 
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A legal ‘grey zone’ appeared and Sweden did not consider that 
resolution 2249 (2015) or the ensuing 2254 (2015) constituted a 
clear enough legal basis for the use of force in Syria. Sweden did 
not protest though against the use of force by any of the states act-
ing in the collective self-defence of France, nor obviously did Swe-
den protest against France’s own exercise of its individual right of 
self-defence in Syria. According to the Swedish view in the case of 
the terror attacks in New York in 2001, the UN Security Council in 
two resolutions (1368 (2001) and 1373 (2001)) had confirmed the 
pertinence of the right to self-defence including by military means 
and necessarily exercised in third state territory. 
 
For its own part, Sweden did consider that in order for the exercise 
of the right of (collective) self-defence in Syria by military means to 
be legally justified there would need to be a clearer Security Council 
resolution than resolution 2249 (2015), explicitly authorizing the 
use of force. In the ‘grey zone’ absent an explicit Security Council 
authorization, the use of force by Sweden in Syria was not certain 
to be lawful. The explicit recognition and reaffirmation, respective-
ly, of “the inherent right of individual or collective self-defence” in 
the preamble of resolutions 1368 and 1373 respectively after the 
terror attacks in New York seem to have made a decisive differ-
ence for Sweden from the legal point of view; or, to put it differ-
ently, to have dispelled the grey from the legal situation with re-
spect to the existence or not of a right to self defence. 
 
Even if there happened to be another legal basis than a Security 
Council authorization for the use of force in Syria, which there 
might well have been – “in another way” (than in a UN Security 
Council resolution) - judging from the exposition by the Foreign 
Minister of the Swedish legal reasons to respond the way it did to 
the French requests for assistance, “we should be cautious in how 
it is used, in particular when we want to intervene in another state’s 
territory”, according to the Foreign Minister.104 Thus, the Swedish 
legal position could hypothetically have been that there did exist a 
legal basis for the use of force, presumably in the form of a right to 
collective self-defence by military means even in the territory of a 

 
104 Supra note 41. 
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third state, but that Sweden for some reason still chose to keep a 
relatively low military profile in its assistance to France. 
 
In the end thus, it would seem as if the Swedish understanding of 
the right to self-defence, in its individual as well as collective di-
mensions, against large-scale non-state terror attacks and the ensu-
ing exercise of this right by military means in third state territory 
has remained the same, in principle, since 2001 but that for differ-
ent reasons Sweden might choose to exercise its right to (collective, 
so far) self-defence, i.e. to assist the attacked state, like France after 
the terror attacks in 2015, by means other than active military ones 
directly in the territory of the third state concerned. 
 
With respect to the Turkish interventions into northern Syria in 
recent years in the alleged exercise of its right to self-defence 
against non-state terrorists, among several other purposes invoked, 
Sweden seems to have taken the position that Turkey has a right to 
take “limited and proportional measures” to counteract any possi-
ble attacks from Daesh, but not with respect to attacks by other 
non-state actors.105 The latest intervention by Turkey into northern 
Syria in 2019, for the alleged purpose among other things of de-
fending itself against Daesh, has been found to constitute a clear 
violation of international law by the Swedish government. 
 
The Swedish reasoning concerning the right to self-defence against 
non-state terrorist attacks seems to be independent of whether the 
self-defence would be exercised in the “acute situation”, as it was 
put in the official inquiry report of 2003, or whether the self-
defence would be exercised preventively in order to avert further 
terrorist attacks.106 Nothing was said by the Swedish government in 
the context of the terror attacks in Paris in 2015, for instance to the 
extent that a mandate from the Security Council would be neces-
sary in order to legally justify any Swedish military action in the 
collective self-defence of France for the particular reason that 
France was exercising preventive self-defence in response to the 
terrorist attacks in Paris with a view to forestalling future attacks. 
 

 
105 Supra note 84. 
106 Supra note 78. 
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In 2001, as we have seen, the Swedish Prime Minister clearly stated 
that the US had the right to self-defence in order to hinder new 
terror attacks.107 The Swedish Government Official Report of 2003 
agreed with respect to the content of international law but stated 
that it was “very dubious” whether the Swedish constitution would 
allow the preventive use of force in order to forestall new terror 
attacks.108 The changes in the relevant provision of the constitution 
(now Chapter 15 Article 13) in 2010 – the passage “in accordance 
with international law” was inserted into the provision on self-
defence - would not necessarily change that interpretation, depend-
ing on how Sweden interprets the relevant international law, but 
further developments in international law might affect the Swedish 
interpretation of its constitutional provision in a more expansive 
direction. In fact, if a Government Official Report, of 2003 after 
the terror attacks in New York in 2001, finds that Article 51 of the 
UN Charter does include includes “a certain right to military coun-
termeasures for the purpose of preventing new terror attacks” and 
this pronouncement is not subsequently explicitly denounced by 
the Swedish government, then there is reason to believe that this 
remains the official Swedish interpretation of the content of Article 
51.109 
 
This interpretation of Article 51 of the UN Charter in its turn 
would reasonably affect the interpretation of Chapter 15 Article 13 
in the Swedish constitution, which as we saw nowadays explicitly 
refers to “international law” as setting the framework for action in 
self-defence. If international law permits preventive self-defence 
then preventive self-defence is also permitted under the Swedish 
constitution. Of course, the government may engage in self-defence 
under Chapter 15 Article 13 of the Swedish Instrument of Gov-
ernment, it does not have to, so that even if Sweden could in prin-
ciple engage in preventive self-defence it would not have to do so 
under the Swedish Instrument of Government. 
 

 
107 Supra note 44. 
108 Supra note 69. 
109 Cf. supra note 66.  



 

 

 


